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United States Circuit

Court of Appeals
FOR THE NINTH CIRCUIT

CHARLES HORWITZ and ESTHER
HORWITZ, husband and wife,

Appellants,
^^-

) No. 7698

NEW YORK LIFE INSURANCE
COMPANY, a corporation,

Appellee.

Petition of Appellee

for Rehearing

Comes now the Appellee and petitions the court

to grant a rehearing in the above entitled cause.

This motion is based upon the following grounds:

I.

Error of the court in construing, upon its own motion

and without an assignment of error relative thereto, the

incontestability clause in the amendment to the $2000.00

policy.



The court, in subdivision (a) of its Opinion, held

that the amendment to the $2000.00 pohcy providing

disabiUty benefits was incontestable because of the

wording of the incontestability clause as set out in

said amendment.

The clause reads:

"This agreement shall be subject to the general

terms and conditions of said policy and shall be in-

contestable after two years from its date of issue, etc."

The court held that the word ''its" preceding the

term "date of issue" referred to the "policy" rather

than to "this agreement" and construed the clause to

mean that the agreement was incontestable after two

years from the date of the policy rather than after

two years from the date of the agreement.

Appellee earnestly submits that such construction

is unnatural, erroneous and unjust and that a rehearing

should be granted thereon for the following reasons:

(1) Appellants, defendants in the court below, con-

ceded at the trial in said court, both orally and in their

written brief, that the suit to cancel the amendment

to the $2000 policy was commenced within the con-

testable period. On page 14 of their brief before the

trial court, we find the following:
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''Defendant admits plaintiff's third proposition that

the suit to cancel the amendment to the $2000
policy was brought in time."

The trial court held that the suit as to this amend-

ment was commenced within the contestable period.

{Trans. Rec, p. 89.) Appellants did not assign this

holding of the trial court as error. The point was not

discussed either in appellants' or appellee's brief. It

was not mentioned in the oral argument before this

court except the possible statement that the appellants

conceded that as to this amendment the suit was com-

menced within the contestable period.

We realize that this court did not have before it

the foregoing history of the construction placed upon

the clause by the parties litigant when it prepared its

decision. We sincerely believe that for this reason alone

the decision should be reconsidered; that if the court

is incHned to the view that both sides and the trial

court have improperly construed the clause, it should

hold its ruling in abeyance until the parties have been

further heard. The decision, as it now stands, appears

to us to be unfair to the trial judge who gave faithful

and careful attention to all the issues, and also to ap-

pellee who was not given an opportunity to present

its views on the question to this court either in its brief

or by oral argument.



(2) While it is true that where an ambiguity exists

in a poUcy of insurance the ambiguity should be con-

strued in favor of the insured, this rule of construction

does not warrant the construction of a policy so as to

read an ambiguity into the terms of the policy and

then construe it against the company. This proposition

is discussed in Appellee's Brief under assignment of

error II on pages 8 to 10 where the authorities are cited.

The argument under the assignment commences on page

11. We quote from the opinion of the U.S. Supreme

Court in Bergholm v. Peoria Life Ins. Co., 284 U.S. 489,

492; 76 L. Ed. 416, 419:

''This canon of construction is both reasonable and
just, since the words of the policy are chosen by
the insurance company; but it furnishes no warrant

for avoiding hard consequences by importing into

a contract an ambiguity which otherwise would not

exist, or, under the guise of construction, by forc-

ing from plain words unusual and unnatural mean-
ings."

Other cases cited in Appellee's Brief are to the same

effect.

The construction of the clause in question was con-

sidered by appellants, by appellee and by the trial

court. All of the parties involved placed upon the

clause the same interpretation, to-wit: That the word

''its" referred to the Agreement and not to the original
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Policy and that the contestable period commenced to

run from the date of the agreement amending the policy

and not from the date of the poHcy itself.

It seems to us that this conclusively demonstrates

that there was and is no ambiguity in the phrasing

and that this court when it reconsiders the matter from

this angle will agree with the construction conceded by

the parties and adopted by the trial judge.

(3) If the incontestable clause in the amendment

quoted above is analyzed it will be seen that it has

one subject with a compound predicate; in order and

to get at the meaning it should be read as two separate

sentences, as follows:

(a) This agreement shall be subject to the gen-

eral terms and conditions of said poHcy.

(b) This agreement shall be incontestable after

two years from its date of issue.

Appellee submits that a proper analysis clearly

unequivocally establishes the proposition that "its"

refers to the subject, that is, ''this agreement," and

does not refer to "the poHcy."

Furthermore, it should be kept in mind that an

amendment for disability benefits may be added to a

policy many years after the date of issue of the original

policy. If the construction which the court would place



upon the incontestability clause is correct, then in case

the amendment is issued two years or more after the

date of the policy the period for contest would be elimi-

nated entirely although the wording of the agreement

would indicate that the parties were actually making

an agreement allowing contest within a stipulated time.

Appellee earnestly contends that the court should

grant a rehearing with respect to subdivision (a) of its

opinion and that the decision should be modified to

hold that the contestable period as to this amendment

commenced to run from the date of issue of the amend-

ment and not from the date of issue of the poUcy.

II.

Error of the court in holding that insured's disability

did not arise from bodily disease occurring before the insur-

ance contracts took effect and known to the insured.

The Court in subdivisions (f) and (g) of the opinion,

held that the insured's disability did not arise from

bodily injury or disease occurring before the Agree-

ment took effect and known to the insured. The opinion

points out that the District Court decided on the can-

cellation of the insurance on account of the false rep-

resentations made by the insured concerning consulta-

tions with and treatments by his physician prior to the

creation of the insurance contracts, but made no find-



ing upon the question whether the insured knew, prior

to the appUcation for disabiUty insurance, the nature

of the disease causing the total disabiUty. This Court

then made a finding on this point in favor of the insured

apparently on the theory that the insured did not know

at the time he made the application for insurance that

he had the particular disease which the doctors now

find he has.

The Appellee believes that this holding is erroneous

and, if allowed to stand, will result in substantial in-

justice, for the following reasons:

(1.) Such holding, the Appellee respectfully submits,

is unsound as a matter of law. The disability benefit

provisions, under which insured seeks to recover, provide

for allowance by the company of disability benefits

upon receipt of due proof

''that the insured has become totally disabled by
bodily injury or disease * * * *"

''and provided that * * * *

"such total disability did not arise from bodily in-

jury or disease occurring before the insurance under

this Policy took effect, and known to the insured,

but not disclosed in the appHcation for the insur-

ance under this Policy * * * *"

The disability benefit provisions in the amendment

to the $2000.00 policy are similar to the above except

refer to "Agreement" instead of "Policy."
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We think it will be conceded that the insured, in

submitting to the Company due proof that he has be-

come totally disabled by bodily disease so as to be en-

titled to disability benefits, is not required to show the

correct diagnosis of the disease. The essential matter

is the fact of a bodily disease causing total disability.

In this case if the insured were required to show in his

due proof of disability the correct diagnosis of his ail-

ment he could not recover because he now relies upon

a diagnosis not mentioned in the proof.

Now, the exception to liability in the proviso above

quoted contains exactly the same phrasing ''bodily in-

jury or disease" and it seems to Appellee inequitable

and unsound to hold that the claim of insured may be

validly based upon the fact of a disabling disease without

regard to diagnosis but that the company in applying

the proviso excepting liability must show that the in-

sured, besides having had knowledge of the fact of the

disease, also had knowledge of the correct diagnosis of

the disease.

It should be kept in mind that one might be suffer-

ing from a disease that is not diagnosed properly or at

all. He might then not know the name or correct diag-

nosis of the disease but he would know that he had a

disease and the manner in which it affected him. In

other words, he would know that he was suffering from
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"bodily disease." Many times it happens that the pre-

cise nature of a disease causing disabiHty and death

cannot be determined until after a post mortem examina-

tion. Nevertheless, the patient may have suffered for

months or years from a disease and have been entirely

disabled thereby and both he and his physicians would

have known that he was suffering from "bodily dis-

ease."

If the disability provisions in the policies are to be

construed in accordance with the opinion of this Court,

then it would be possible for an insured, after having

secured a policy by fraudulent representations that he

had not consulted any physician nor suffered from any

disease, to recover benefits on account of disability aris-

ing from the diseased condition from which he was

suffering when he fraudulently secured the policy. His

alibi would be that although the company proved that

he knew he was suffering from disease it had not shown

that he knew the diagnosis and correct designation of

the diseased condition. On such unsound reasoning he

would be allowed to recover even though the disability

from which he was suffering was a direct outgrowth

and progression of the disease which the insured had

at the time he made his application. Such an interpreta-

tion of the insurance contract opens the door wide for

fraud and, in our view, is not in accordance with the
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plain reading of the contract and certainly does not

result in equity as between the parties.

(2.) Appellee further submits that the holding of

the Appellate Court is not in accordance with the find-

ings of the trial judge or with the substantial evidence

in the case.

The trial court, after considering all of the evidence

and seeing and hearing both Mr. and Mrs. Horwitz,

appearing personally as witnesses, held:

"that the answers made by defendant Charles Hor-

witz to said interrogatories numbered 8-A, 8-B, 10

and 11 [relating to consultations and diseases] were

untrue and were known by him to he untrue, particu-

larly in this: that within two months immediately

before the date of said application and also for a

period of more than one year immediately before

said date said applicant had suffered from and had
consulted a physician for ailments and diseases of

the nervous system, heart, blood vessels, and lungs

and that on or about December 13, 1929 the appli-

cant had suffered from dyspnea and cough, palpita-

tion and precardial pain and had consulted and
been treated therefor by Dr. Theodore Melnick, a

duly licensed and practising physician and that dur-

ing the month of November, 1930 said applicant

suffered a serious impairment of health and became
so ill on account of cardiac palpitation, precardial

pain, dyspnea, weakness in legs and tender ankles

that he was bed-ridden about ten days and that

at that time he consulted and was treated by said

Dr. Theodore Melnick for said ailments and that

he also consulted and was treated by Dr. Theodore
Melnick for illnesses at other times, to-wit: January

7, 1929, December 21, 1929 and February 7, 1930."

{Trans. Rec. p. 74.)
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The evidence fully supported these findings. Most of

this evidence is referred to and discussed in Appellee's

brief (pp. 46 to 53; 116 to 122) and will not be repeated.

However, certain features of the evidence, perhaps over-

looked by the Appellate Court, will be referred to here

to show that the evidence amply supports the proposi-

tion that when the application for the insurance was

made the insured was suffering from a serious disease

the symptoms of which had been manifest to the appli-

cant for a considerable time prior to the application and

were well known to him; that this disease thereafter

progressed with increasing symptoms and aggravation

and that although the diagnosis thereof was changed

after this case commenced, the disease itself, with its

symptoms, was actually in existence and known to the

insured prior to the time when the insurance became

effective.

The insured submitted his claim for disability bene-

fits in November, 1932. With the claim he submitted

the reports of three attending physicians.

The first was by Dr. Theodore Melnick, of Phila-

delphia (Plaintiff's Ex. 7; Trans. Rec. p. 235). In this

report Dr. Melnick stated that the first consultation in

the present disability was on December 13, 1929, and

that the history given at that time was ''dyspnea, cough,

palpitation, precardial pain" (Ans. 5); that the date of
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onset of the present disability was about one week prior

to the first consultation; that the predisposing cause

was arterio-sclerosis and that the diagnosis and symp-

toms of the disease causing the disabiUty were "myo-

carditis, arterio-sclerosis, generalized including spinal

cord with intermittent claudication, above symptoms

(5) plus numbness & weakness of R. hand & lower

extremities, fatigue, easily dizziness."

The second report was by Dr. W. E. Hughes of

Philadelphia (Plaintiff's Ex. 8; Trans. Rec. p. 236), who

stated that the date of the first consultation mth him

in the present disability was July 29, 1931; that the his-

tory given at that time was ''inability to walk or use

hands well" and that the date of onset of present dis-

ability was ''about a year before seeing him"; that the

diagnosis and symptoms of the disease causing disability

were "multiple neuritis." Dr. Hughes testified by deposi-

tion {Trans. Rec. p. 157) that he first treated Charles

Horwitz on July 29, 1931; that at that time the history

given was that his legs had been a little weak, starting

about a year before; that they then got much better;

then in December, 1930 they got worse again; that his

principal complaint was "weakness—unable to walk very

well."

The third report on claim for disability benefits was

by Dr. Charles E. Sears of Portland, Oregon (Plaintiff's
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Ex. 9; Trans. Rec. p. 237), who stated that the first

consultation with him in the present disabiUty was on

October 18, 1932; that the history given at that time

was numbness, shortness of breath, difficult}^ in walk-

ing, and that the date of onset was about one year ago

and that the diagnosis and symptoms of the disease

causing the disability were ''encephalitis, numbness and

difficulty in controlhng hands and feet, aching and

tremor of legs. Feet drag."

Dr. Sears testified at the trial that the insured's

condition was sclerosis of the connective tissue forma-

tion in the different components of his nervous system,

the brain and spinal cord, and that the effect on him,

among other things, was an involvement of the so-called

motor-tracts, with a slight involvement of the tracts

which have to do with sensation and coordination so

that there is difficulty in making precise movements

{Tr. Rec. pp. 198-199). This doctor testified on cross-

examination that the patient would be able to discern

certain results of this disease and that this would be

true even though it might be in its earlier stages {Tr.

Rec. p. 201). He also stated that the patient presented,

especially in the beginning, some of the common char-

acteristics of encephalitis; that some time in February or

March, 1933 (this was after the present case was com-

menced) he became reasonably satisfied of the diagnosis
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''neuritis sclerosis" but that the dinching of the diag-

nosis was when he examined the patient within a week

prior to the trial of the case, which commenced on

December 11, 1933 {Tr. Rec. p. 204)- He further testi-

fied that he could not state how long the condition from

which the insured was suffering had existed; that he

would have to be controlled by the consideration of the

history of the case to advance an opinion on this sub-

ject. (Tr. Rec. pp. 204-205.)

Dr. Brill of Portland, Oregon, did not examine the

insured until after this case was commenced. He testi-

fied that the insured was suffering from a process which

results in a continual destruction of the \dtal nervous

tissue, which tissue is replaced by scar tissue, and that

as the tissue is destroyed the function of the same is

lost with the result that the functions controlled by the

particular nerve tissue which is destroyed, are lost; that

the disease is designated ''disseminated sclerosis"; that

"this type of disease is always of a progressive nature,

that is, it tends to involve more and more nerve tissue

as the years go on—as the years roll by" {Tr. Rec. pp.

188-189); that he called this disease a "progressive,

very slowly progressive, disorder" and that he would

characterize it as of "slow progress"; that it varies in

the actual extent with which it progresses but in a gen-

eral way it is slow in all cases but in some people it is
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a little slower than others, but it is a disease that does

not run a course of a few months; it is a disease which

runs a course of years {Tr. Rec. pp. 194-195).

The Appellee earnestly contends that the foregoing

evidence, together with other evidence in the case dis-

cussed in Appellee's brief shows:

That the disease causing the disability commenced

long prior to the application for insurance which was

dated January 3, 1931; that the symptoms of the dis-

ease were apparent to the insured as early as one week

prior to December 13, 1929 (first consultation with Dr.

Melnick for present disability); that the insured be-

came progressively worse from the latter date until he

became totally disabled; that although he may not have

known the correct diagnosis of the disease he knew

that he had a disease with serious symptoms about which

he made direct complaints to his physician, commenc-

ing in December, 1929. The consultations with his

physician and the facts concerning the disease and the

symptoms thereof were not disclosed in the application

for the insurance.

Therefore, it should be held that the company, by

reason of the exception in the disability provisions of

the contract, is not liable for the disability benefits. To

hold otherwise would be to read an unnatural meaning
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into the words of the contract and make it possible for

an insured to recover in any case where the insurance

company is not in a position to show that the disease

was properly diagnosed prior to the time of the applica-

tion for the insurance.

The court should grant a rehearing upon this phase

of its opinion and the decision should be modified to

hold that the disability arose from bodily disease occur-

ring before the insurance took effect, which was known

to the insured but not disclosed in his application for

the insurance, and therefore the present disability of

the insured is not covered by the provisions of the insur-

ance contracts.

In conclusion may we urge that this Court, from

whose final decision there is no appeal as a matter of

right, review the case in the light of what is set out in

this petition. Appellee earnestly beUeves that the con-

clusions and decree of the trial court were correct. It

respects the ability and learning of this Court and

appreciates that its views were reached only after care-

ful study. For this reason it dislikes to ask that more

time be given to the case. Nevertheless, it feels strongly

that the present decision does not do equity and that

the Court upon the record as it now stands and further

argument, if desired, should change in favor of Appellee
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the two phases of its decision, particularly referred to

in this petition.

To that end we humbly pray.

Huntington, Wilson & Davis,

W. M. Huntington

Roland Davis

Solicitors for Appellee.

I hereby certify that in my judgment the foregoing

petition for rehearing is well founded and that it is not

interposed for delay. I further certify that the quota-

tion set out herein from Appellants' (defendants') Brief

submitted to the trial court is correct.

W. M. Huntington,

i,^ Of Solicitors for Appellee.


